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OGC Has Reviewed 

Chief, dpoeiai ; rix»«&urx*a 3r*anoh 
<2en«r&l Counsel 


m. April 3.948 


Individual Aoccruntiibility for xpcnqtltures of Spools! Pt-mdc 

1 . a«» {.rxiusticn concerning * relief of indlvidasit ••'• 

tram, fecoountabi I! ty for unvanchored o»pci2idlfaiT , 0ii|» mi Sod 
in jour m&tortu »f!urt of 11 Parch, (*o«o to the baalo princSV 
pies coaiti*olli4:ij" the fpvmtinr n«d uac of dovomnent fund** 
for which no detailed fiocauntlns is toad® cuboids A&oftoy* 

Jio oucli r.u«atl<m is pertinent In . eoflineotion with norm! 
vouch novcrKsrvant expenditures, ms them fcho 0 bn tat toe 
nnd result tlorus mist, bo follows ©tritctly, nnd cany deviation 
cither through txi stake, bad Jud.^aont, or fratsd, will cause 
the c-aneml Accounting Office to take an eKccjp|i*Bn to all : 
or pnvt of the expenditure* 

2, 2b« Cc*ipbrallnr General.. offieiffi^frr^raaratt- 

tativo of Congress to review fcho expenditures' of the «jre<m» 
fcive neparteaant® and agendas and lo r«»p«bcib!t^ only to 
C-ongrosn. Ilia ruling on the propriety of expeisdi tores 
ncrssally ic filial and my be, and occasionally is, in direct 
cent invention of decisions oC-the federal courts# Ifotthor 
be nor hie agency, the Ganojuhl AcoouisfeinR Office, lma any 
direct collection poster. Kef nay only sltldioM any jpaysnnfcs 


u» duo to trio <jovmpuuait. However j 
*F irpllcc liability both, to the 
■cblidaticn and to the officer who 
If collection fma the individual 
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the mum to the depart®* eat of Justice 
h the coin* to* 


by Ccnrreoa that certain activities Of tlu> executive '' branch 
should not be eerutlnlaed by GAO, their ropresentotiyO* • 

The usual taremar of masking mioh a ip*tuifc io to pwi<fo that 
the oartiflcat?. 45 *i v-r the head of the agency cemcemod trill 
br* is at: f icier t voucher for tao c^end&turutt stated therein* 
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Ilia o or tint cat <? abates t.iiat- ?hho -saq^eoruii- 


iorir«od official activities of hi# agency* 51io CoEiptroX— 
f onorr.1 oar.no> ro behind thla cortlflcut.lon* 


4. In theory* therefore, the Director of Central Intel- 
ligence 5 ms absolute poser over the lUnVoueherad .funds avail- 
able to tJi.o Ai*on<iy. &inee he must rofcutm each year to Confer ess 
-'©** additional Am is and nuafc submit a detailed budget to 
tho Bureau of the Budget and the ooBulttooil of Congress, it 
la obvious that, If there were not complete confidence in 
his adnint c trailer. of ur.vouch-sred fund®, wo tx ore would bo 
forth© owing* 111 a power, therefore, is limited by vh&t Is 
proper to support the Authorised activities of the Agmoy* 


h* Jin the nutter of this propriety, ho hr a, of course, 
Trost 1 b t J. tuu ,r ' f hut the < i irioretion is, Xikt? tho responsibility. 


iiia elans* Vo avoid tho impossible task of ohsokine each 
expenditure, he mot set general rules end stands rda for tho 
jnirpa»eo for which he wishes unvouoherod funds expended *md 
for the (.dniniatiTition, control, mid rtnvlow of ouch ©ssportdi- 
tufifl* Aico established, deviations ft-css thoRo standards 
war bo ns do only -ith the Director's pijnsonci approval* 
it has been hie stated policy that ouch approval Is to bo 
obtained in advance* Shore is no tpioolflon, hwow, of 
hla authority to approve tm expenditure after it has been 
Ho htM pin ood responsibility on his administrative 
or floors the Bpooinl shsn-m Division to boo that ox* 

peruSliurcn cone si thin hit* standards* Any ouestion in their 
sinds , they may refer to hist or to this office, which,, in 
general, acts so*M*hat &s a Cofiptrollsr Gcnoral but Sms 
serelar an advisory function and no final authority 
withhold payment* f ' 


f • In vi at? c 1 tS\a I'GQpohQlbilltltts and administrative 
procedures outlined above, it Is incio&eit on each officer 
of CIA in charge of any operations to get approval in advance 
A ii acooml&noo with the Director*® roguiatlonn for any prelect 
requiring rk« expenditure or unvouoherod funds, except share ' 
8'Uch advance approval in patently Impossible* CI& Adcilnl- 
etmtive Xnatnictlon CO-B opeoifleo that all projects in- 
volving tics expenditure of funds not provided for in the 
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regulnr budget ahull bo reviewed in edvanee by the Projects- 
Beviow Sennit tee for roc emendation to tho Director* fr©*. 
jecta Td thin £'■£' tiro not submit tod in detail, ax*A the AB3C 
i» rJLvtm rid a diaorotiou to approve epatcifle pro joe to from 
t'un if allocated to hie office vrith tho approval of the Dlrctr* 
tor* 

7* ir-"sam.bly* any project initiated by you would bo 
within the scope of your office, eta sot forth by tho Director 
fend the Ah’ ?\>* > o (Utpoudltufoa could bo isado until the project 

hnd been tvm,rovcd by the h-K >0, end upom c^> cndlfcurc, your 
office would be required to submit accountings which would 
audits.*, in tho Special Fundo Division and* if proper, 
v«culd bo certified for payment* Tho payment when made would 
h& antored on c schedule of diEburaeeamtff which aro period!** 
caily totaled oml vouahera for th# amounts involved prepared 
Tor each 0,n«nt-oaabl«r* This blanket voucher iu then aub- 
nlltet! to thy Director, who olijaa a certificate thereon 

atntinr tluit pr ' * ■ - 

nature of rshlnl 


has been md# for proper purposes, tho 
• cannot bo revealed for reasons of security 
in tho national lutorcat* This: Id the c or fci Cico.fcI.cn behind 
which UAC cannot go* By eignimr; it, in effect, the Director 
assumes ; ersonal responsibility for the propriety of all 
e»piMv!itvr»« .stated therein, 

0* ku pointed out above, he my not divest himself'” 
of, or delegate, this responsibility, and tho on3$* relief 
~or him wctuXc ho !$s snowing of fraud on the part of ono of 
Ills Subordinates >oif vJxich he could not be exp acted to have 
knowledge. In the absence of fraud, it Is our opinion that 
Uiio oertifloiitton administratively settles ell questions 
cf Judiment. or error resulting in ncutono ouch as the 
<a«raj»len rationed in your msnowmdum of 11 March* 'Kile is 
based on the theory that the Director hue available enough 
cn«roi'» no th n't tb>i question of judgment or error, if it existed,;, 
would be niiSi9<], Thus, ho Jiao hie auditors, certifying, officers, 
‘’Vsids officer, the A: ISO, the KXecutivs for Inspection 
tu»u Security, 4Mid the General Counsel*©' office, all with a 
ri r, ht to qnewtion any doubtful expenditure, If n question 

rained, the Director con do only two things — ho sssy either 
rrtfuse to approve the Individual ** voucher end Indicate that 
t.to Individual should bo hold personally liable, or w*y condone 
find approve tho expenditure, thereby assunlng responsibility 
for what over question there may be ns to propriety of the 
erpeuditu-o. 1*100 he has approved tho payment, It is d£ffi«» 
cult to so a how, ns u practical wetter, tho subordinate 
vjoulu bo field personally liable, Tho Controller Gsher&l 
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mnd the "Lo £U!*o bound by lew to oaoopt the DlrwiwH ©erfel** 
fieatlun. She t^ipBrbBwnt of .Tucfcioo would !save» no way of 
obtainin'" jKrtadf.cttnn unless a oborr,® of Jtaud ,.*rer-« 

9« A Condos alarm! sasrs&itoe ©ouldoaneeivably ■^ed’feScsi 
the transaction* but thie point is confused fey the un&ei emitted 
problem of the r-iluup & of documents and InfoavuifcXaji Is the 
custody of the executive branch to the legislative branch* Xt$ 
practice, the pertinent Informix or* would not normtlSLy fee 
raleancd to th* wa# nor would they try to fore© it* Assuming# ■ 
however * fchiili ecsrclites obtains th« facta said questioned the 
judgment of u 'XA employee# they cannot of thaeanolvefl take 
action to import n liability. They could refer the matter to 
the Department of «7ustie»# who would fee bound# vs. foal#. to 
accept the cdrJdiiatratiif® datcaaimtlctk of the hoaii of this 
h^mmym ' fVfBi ftsmsaing that the Department of fmiioo toefe 
the wetter to the courto for iii$>ositlon of liability# thar® 

In en int creating and unresolved question of wfe©ih®r any 
court could# or would# Juitu* the matter. Two decisions of 
the f>uprrsnc Court in oaaoo arising out of <srnployi3.«it og spies - 
during the Civil 'dor indicate wot# In both coses# the Spy 
claiiasKl he hod been promised wore than bad boon' paid to 
kin. In Its first holding (Totten# Administrator vs# 0# S.J 
9® b. a. loti# 10 April 1070)# the Supremo Court stated that 
in&aisuah us th© whole transaction Itacl its inception in sotrooy 
In the intercut of national security# employer and agent., 

ruat liave understood that the lips of the other were if t» 
forever sealed rospootisg the relation of either to thtt natter# 
'-licreforo# "litis cocrcoy which such oontraato inpooo proeludeo 
any action for fchoir anfomonont#" ' . , u - 


"It tasty bo stated an a general principle# that 
public policy ferfeida the sttdntarmnoe of any suit 
in a court of justice# the trial of which would 
inevitably lead to the disclosure of miters which the 
law raj-anda a 3 oonfidoutiAl# slid impacting which dt 
will not alio?' the canfidorsoo to bo violated# On thlfl 
principle, euifco c.niinot bo mlntainod which would require 
& disclosure of the confidences of the o<mfeas£<»jal« 
or thojse feotwe-on Jmsband end wife# or of oomuniostions 
by u client to Isis counsel for profeaolcnal advise Hr 
of a jsatinttt to hie physio lust for a filnllm* purpose* 
lluoh ; renter reason ejtisfea for tlso applitsetion of the 
principle to esiBoe of contract for «®er«t cervices 
wltli the govorrtnunt# as the «tist«wo of a oo&trast «T 
that kind in i to elf a fact not to b» discloaodU^ 


m&m 
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In tho lm. >r ouait (Do Amaud va* b* 151 u* 5* 435* 

JU9 January 1594)# tho Supreme Court apparently qualified 
Its poult, I on on the point of jurisdiction* since th qvq- 
were two abhor valid defenses not Involving secrecy# It 
dismissed on thoo© grounds rather tlsan rul© that no action 
could bn brought* but tho Court specifically said tli&fc 
the doctrine o£ th-s Gotten ease watt not impugned* and ll* they 
had round it nseefrisary to rule on tho pointy they would have 
difficulty die tinguishing the two caeca on Do Amaud *e Claim 
thet ho won a "military export*# net u "spy". Included in 
the opinion Is a quote (p» 490) from She report of the 
Auditor to the Second C onptr oiler t 

"/.ctoo’iffitlib* officers have no jurisdiction to 
upon up a settlement made by the Was* OoparfcTiMmt 
frer. B'?croli c. arvlco funds and determine unliquidated 
dnnanou.*' 

10# It will be noted that both of these cases arc suits 
against tho Government* Wo modem holdings, hot? aver#- lndi- 
ant e thr l the buprem# Court’s attitude has not changed in 
thlff roflpoet. In u# 5# vs# Curtisia-ifrlght Export Corporation, 
udfp 17* i . .304, SI December 1956)# the defendant mas prosecuted 
for violating' an ysecutivo Order preventing export of - arses 
under R joint resolution of dong roes# which made die regard 
of suoh an Order a crime* fha defense contended that tho 
delegation to the President by joint resolution of dtacrotlon- 
cry power to control ouch exports was unconstitutional* The 
Court dlsoimaed &t :w-ngth the division Of powers under the 
UcmBtifeufclon and tho responsibility of the Executive Branch 
for foreign Affairs* It pointed out# for the maintenance 
of iiitemefclonol relattona#, Congress raist of ton accord to 
t:he Pros Id out a degree of discretion and freedom tpom statu- 
tory restriction ttfiioh would not be permissible were domestic 
affairs alone involved* The (fount stated t 

B Por cover# lie, not Caagrsec# has the bettor opportunity 
of knowing the conditions which prevail In foretcj* 
countries, and ©specially Is this true in time of 
war, K« hao his confidential aourcoa of inforrmtlon* 
bo lias ills agents in the fora of diplomatic, cons ular ' 
and other officials* Mecrecy in respect of information 
{gathered by them my be highly heooaimry, end the 
premature disclosure of It productive of harmful 
results * n 


above cma a 2 


,s quoted wltfc epprotml. in the recast case 


tuna Sotttttnro Airllixaa **t*r*jm : 

Coloration (60 Supreme Court 451#. 9 February l&48)i 'whoraili 
the tourt was asked fc# review m, order of the Ulvil fi^VaUl^McS 
Bwtrd on on application to engage. In oversees end forat ppkf^ ' : " 
trtuu»portafeian s The Civil Aeronautics Act authorised judicial 
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review. Th* Court hold that in spite of the blanket authori- 
sation* she courts properly limited themselves 'to review 
only c erfcnln fields# Itn parfcloulttfi it sold that wier» such 
c 'aarxl na the CAT? chained its orders at tho direetl on e$ 
the eifeifktf os dOBi avtsln factor* #cl&hixsg to 

the national wolffer®' end other witters for rdiich the OhS.of 
r^f*su*.,iv« turn arpecial responsibility* the Court should ant 
rcvl m; those ehan&eB. The opinion, a toted in parts 

"iho i resident# both no CJorasaund ar-in-CJil cf 
and no the nation*** or$iua for foreign affairs* 
has 0 TO.ilr.ble Intelligence iw»io«» whoso report® 
rassltb^y ore nor oujthfc to td published to Uls world#. 

It T7cr.ll:!. bo intolerable that courts* without tho 
rolovnnr. infonantion* should review and perhaps 
nullify actions of the Hjcoouiivo taken on inform** 
tioi. hold secret# her can courts ait in eastern in 
oidor to bo taken into tfsecutlvo confidences* - But , - 
ovttn If courts could require full disclosure* tho 
very nature of ksooutive decisions as to foreign 
policy is political# not judicial « * b* $hcy are \; 
t! col at oiic of s kin- for moh the Judiciary has 
neither tu'pitfUdo* facilities nor responsibility 
raid hove long, boon held to belong In the doisain of 
political power not subject to judicial intrusion 
<u’ Inquiry#* 


11 # ’ « .f col that it is clearly indicated by the absorb 

four ennes that, the courts tdll »<rt; hour wafctera ariali^ 
out. of tho confidential operation*! of tho executive branch 
in cwmeotiou with foreign intellifjenco* W» realise that 
there are © certain nur6>or of i fa and huts in' the cbevaf&li 
©one Ion, but it in our esna.idcrcd kminitm tlmt ttnae th# 
biros tor hft» assumed. the responsibility* It would be# a© ; 
c practical miter* impose ibis for any other officer or 
a;-ency of fchi^ Government to Sspos^i a psraontl liability-?- 
on an employee of GXA in the cbpealtoe of fraud# ' 


If. /’Side fro r? the straight ipsponditure of funds *.’*£. 
thexv is# of course# the problem Of responsibility for . 
valuable equipment which nay bo lost ns the* result of 
rls',y operation. Aaouno the risk was no graft* that the',?" 
jeop/dxsisin,-: of ©quipEvnt r flood the question of bad 
judgment. Here ligeln* tha project wouM need proper Bp*, 
proval, and upon establishment of .tho loss*. the ease would 
be j’fltf erred to the Property Burvoy Board oi' PSO. Tills HI 


would aoake its findings and. wouliil reccjpKso'.id to the 
haa b am de l «wr« tied authority by t3m.Dir?i1ios* fee roll' 
rospouslble or accountable offi 



■if:/ 


tf&x* 
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* :0 I'e-uvMl etc to raliern tho otployee, Urn latter could 

Hl®,*‘ ! * roctor * Ir <**eo**<5 «ith©* by the Dimeter 
«o 2J£Z *r^°* WMdot * £*** delegated Authority# wo fentwr -or 

any outside officer or ef*onoy could go 
if! i <lA ® auTUiiistrotiv© doteminatiasa to Inpoiio yocRailsr* 
-“r^* % s€rt \ xaany purullulc to this situation# 
^,’bi.calKrly ^ ko military ~«t&bli©teiont. I «« not atmro 
°* Ri '*' Ciuic ::>j. liability being inesiad for bad tud'srion.t 
^°T r ^ xd » ,f2f n thc odninJLatrativ© relief Jjao 

r .ipj'otrod. ^n eiddl fclca to security aspect©# the head 
Oi any ejceeutivp* department is authorised to mkA p«rula» 

i^iiwcuftl xault in the event of loss or dosfcruatlata 

i.Jl. v# G# .'%«# Oii tint! 0f)« 


LA^IREKOK R, Houston 
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LHH Jrabt 
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